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CRIMINAL PROCEDURE AND APPEALS (CONSEQUENTIAL PROVISIONS) BILL 2004 
Second Reading 

Resumed from 23 September. 

HON PETER FOSS (East Metropolitan) [12.39 pm]:  Everything that I have said about the unsatisfactory 
nature of receiving a Bill of this nature at this stage of the sitting is said again about this Bill but louder.  This 
Bill is 120 pages long.  It makes substantial amendments to hundreds of Acts.  It is expressed to be 
consequential.  In just looking at it, I found one part that I would say in no way is consequential, because 
substantive conferrals of capacity are contained in it.  It may very well be that it seemed a good idea to make the 
changes at the same time.  Clause 61 will amend the Sentencing Act and set up a process for dealing with alleged 
re-offending.  It mentions the Criminal Procedure Act, but it will set up a significant new process that is different 
from that outlined in section 129 of the Sentencing Act.  I may be wrong.  However, I am concerned that it 
appears to be a substantial change.   
I agree with clause 60, which will insert new section 114A headed “Victim may appeal against refusal of 
reparation order”.  That is an excellent idea.  Nevertheless, it is not consequential to the Criminal Appeals Bill; it 
is a new right to be included at the same time because it happens to mention some of the relevant words.  The 
Bill before the House masquerades as just dotting the i’s and crossing the t’s as a consequences of the other 
associated Bills, but it appears to propose major changes.  The report of the Standing Committee on Legislation 
on the SAT Bills contains a reference in a Bill reading - 

. . . in accordance with section Error!  Reference source not found.  
It is a very interesting section!  It was undoubtedly the product of a fault in word processing, but it was possible 
that this House could have enacted a cross-reference to a section that did not exist.  The provision was total 
nonsense.  It referred to section “Error! Reference source not found.”  A number of other minor changes in 
that Bill were picked up by the committee.  Even in the limited time available to deal with that massive State 
Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill, we found many errors.  I am 
sure it still contains a massive number of errors.  The report referred to the poor consultation that took place, 
which was mainly of the form of people coming along and being lectured.  It is all very well to do these things in 
a big hurry, but errors are made.   

The Bill before the Chair is page upon page of bits and pieces.  I give members another example: clause 71 
proposes to insert a new section, relating to habeas corpus proceedings, in part XI of the Supreme Court Act.  I 
can see nothing in that provision that is consequential to either of the other Bills in this package.  In fact, as far as 
I can see, it is a substantial provision relating to habeas corpus proceedings.  This House has a rule that omnibus 
Bills are sent straight to the Legislation Committee, and a legally qualified staff member goes through the Bill to 
check everything in a methodical manner.  On the face of it, clause 71 appears to be a major change.  
I give members another example.  Why is the following provision consequential to the other two Bills the House 
is dealing with?  Clause 67 proposes to insert the following section in the Supreme Court Act - 

33. Judgments and orders, correction of 
If any judgment or order of the Court contains a clerical mistake or any error arising from an 
accidental slip or omission, the Court may correct the judgment or order without an appeal.   

I have no problem with that, but I am not sure that it is consequential to the legislation Parliament is in the 
process of passing.  Clause 68 proposes to insert new section 154(5a), which reads - 

 Notwithstanding subsections (3) and (4), if in relation to any criminal proceeding in the 
Supreme Court or any other court any act is required or permitted to be done by, to, or with 
reference to the Attorney General, then, during any vacancy in the office of Attorney General 
and during any period for which the Attorney General is, by reason of his absence from the 
State, illness, incapacity or other sufficient cause, unable to discharge the functions of his 
office, the act may be done by, to, or with reference to such of the Solicitor-General or the 
State Solicitor as the Governor may designate by Order in Council.   

We discussed section 154 of the Supreme Court Act the other day.  What does that provision have to do with the 
two previous Bills?  Absolutely nothing at all.  Judges and various other people are using a consequential 
provisions Bill as a neat omnibus Bill: “Tag it on to the Attorney General’s other measures, and we will get it 
through fast.”  Again, I do not have an enormous problem with changes being made at the same time as the other 
measures, but the Bill has been totally misrepresented to Parliament.  Members should not have had such a Bill 
put to them.  Having agreed to the principles of other Bills, we are supposed to dot the i’s and cross the t’s.  
However, other changes are proposed.  It could be said that they are simple changes, but that is not the point.  
The point is that the Bill is presented as a consequential provisions measure.  Many of the changes are simple.   
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Also, the Criminal Procedure and Appeals (Consequential Provisions) Bill 2004 will knock out amendments we 
made a couple of weeks ago.  We are re-amending.  When the Committee of the Whole made amendments to the 
Justices Act, it, among other things, renamed references to the Criminal Procedure (Summary) Act.  In a number 
of those places, this measure will delete references to the Criminal Procedure (Summary) Act and insert 
reference to the Criminal Procedure Act 2004.  What a massive juggling game this has become.  I am glad the 
Bills are in the right order or we could have had a real problem.  We have passed the Criminal Procedure 
(Summary) Act, I believe; one sometimes loses track of the stage the legislation has reached.   

Masses of bits and piece are to be enacted under the guise of a Bill that is purely consequential to other 
legislation.  Some things are obviously consequential.  For instance, “complaint” is to be changed to 
“prosecution notice”.  Other words are to be changed.  “Defendant” will become “accused” and “a defendant” 
will become “an accused”.  Pages and pages of amendments follow.  These are consequential amendments.  
When the other two Bills are passed, obviously those changes will be necessary.  However, it is extraordinary 
that members are meant to absorb all these provisions and comment on them intelligently.   

I give members another example.  Schedule 1 is a mass of minor amendments.  The Rail Safety Act will have the 
following amendment made -  

Delete “Despite section 51 of the Criminal Procedure (Summary) Act 1902, a complaint of” and insert 
instead - 

 “  A prosecution for  ”. 

Substantive changes are being made.  It is not only replacing “a complaint of” with “a prosecution for”.  Other 
words are to be taken out.  I do not know what that change means.  I must read section 56(1) of the Rail Safety 
Act to find out whether this is merely a change in terminology or a substantial change.  It sounds as though it is 
substantive.  With this sort of notice, how are we expected to go through and check everything like that?  That is 
the sort of thing that should be sent off to a committee, where somebody can sit and go through all these things 
and say whether they are substantial changes and so forth.  However, the members of this House in a Committee 
of the Whole are expected to go through that.  A nice one is clause 33 of schedule 1, which deals with section 
55(1)(c) of the Suitors’ Fund Act and reads - 

Delete the paragraph and insert instead -  

I have no idea what is in the paragraph.  We are not deleting a few words that we can clearly tie into this Bill; we 
are deleting a paragraph.  We may be changing things.  The amendment reads - 

(c) upon the issue of any summons or court hearing notice under the Criminal Procedure Act 2004 
in respect of a prosecution notice to be dealt with by a court of summary jurisdiction, 

I have no idea what that means.  The only way to find out is to read the Suitors’ Fund Act as well.  Many of 
these amendments could very well be substantive; they could very well be otherwise.  I have no idea whatsoever 
what they are.  I certainly have not had the opportunity to go through and check what they are.   

Another amendment that may be important refers to the Road Traffic Act.  Clause 123 of Schedule 2 reads in 
part - 

Repeal the subsection and insert instead - 

“ 

(5) If, in a prosecution notice for an offence against this Act, the name of the accused is 
that given by the alleged offender at the time of, or immediately following, the 
occurrence giving rise to the charge, there is a presumption, rebuttable by evidence to 
the contrary, that the accused is the alleged offender. 

”. 

Why do we change “summons” to “prosecution notice”?  Something else is changed in there.  It may very well 
be that we have brought in a rebuttable presumption that was not previously there.  I do not know.  I am 
therefore not too happy with the fact that this Bill, although it looks much the same length as the other one, 
involves weeks of work.  Here we get it at the end of the session when there is pressure to pass many other Bills.  
Certainly Hon Giz Watson and I have spent seemingly every moment that we are not in the Chamber involved in 
the Standing Committee on Legislation.  At least in the Standing Committee on Legislation we have the 
assistance of people who can carry out these tasks, go through the legislation and let us know so that we are 
making informed decisions.  That we should be expected to go through this many pages of fine detail, get out the 
hundreds of Acts that are being amended, check the provisions to see what the changes in the law will be and 
then support the Bill, I believe is extraordinary.  I am not very happy to vote on the second reading of this Bill at 
the moment, because it appears to me to have a lot of provisions that I do not believe belong in it.   
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HON GIZ WATSON (North Metropolitan) [12.52 pm]:  I am not seeking to make any comment on the 
Criminal Procedure and Appeals (Consequential Provisions) Bill 2004.  I did not even get to read it last night.  I 
am familiar with the second reading speech on this Bill and I have listened to the comments of Hon Peter Foss.  I 
agree that this is the sort of package of Bills that should be addressed and inquired into by the Standing 
Committee on Legislation.  The Greens (WA) are left with the choice of accepting these Bills on a very 
preliminary view or seeking to refer them to the Standing Committee on Legislation anyway, even though that in 
effect would mean that this package of Bills would be dealt with not in this Parliament but next year.  I do not 
have enough information to be able to decide whether that is a wise choice, but I will certainly be taking advice 
on that in the next couple of weeks. 

Hon Nick Griffiths:  Are you saying that if the Bill were referred to the Standing Committee on Legislation, you 
would not envisage the matter being dealt with in this Parliament?   

Hon GIZ WATSON:  I do not think it is a humanly possible.  We still have an inquiry into another Bill to 
complete before the end of this month.  This is a substantial matter.  I am not saying that is what we will do.  I do 
not have enough information on which to base a decision.  I am not suggesting that everybody should panic at 
this time.  I will appreciate the next couple of weeks in which to consider it, because it might mean that we could 
give a more informed response to these Bills.   

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 

Sitting suspended from 12.56 to 2.00 pm 
 


